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| Core Terms

motion to dismiss, claim for breach, indemnity, title
insurance, mortgage, actual loss, repurchase, home
equity, recommendations, reimburse

Case Summary

Overview

Motion for dismissal of plaintiff’s claim that defendant’s
failure to pay the repurchase price constituted a breach
of the Closing Protection Letter (CPL) was denied as de-
fendant’s argument that until plaintiff made reimburse-
ment to another company, thereby suffering an actual loss,
that defendant could not be found in breach of the CPL
failed. Even assuming that North Carolina courts would
regard the CPL as a contract for indemnity only, dis-
missal did not follow. The court was free to shape the re-
lief on an accelerated or contingent claim to reflect the
limitations of substantive state law.

Outcome
Defendant’s motion was denied.

| LexisNexis® Headnotes

Civil Procedure > Judicial Officers > Magistrates > Objections
Civil Procedure > Judicial Officers > Magistrates > Standards of Re-
view

HNI The Federal Magistrate Act provides that a district
court shall make a de novo determination of those por-
tions of the report or specific proposed findings or recom-
mendations to which objection is made. 28 U.S.C.S. §
636(b)(1). However de novo review is not required by the
statute when a party makes general or conclusory objec-
tions that do not direct the court to a specific error in
the magistrate judge’s proposed findings and recommen-
dations. Moreover, the statute does not on its face re-
quire any review at all of issues that are not the subject
of an objection. Nonetheless, a district judge is respon-
sible for the final determination and outcome of the
case.

Civil Procedure > ... > Defenses, Demurrers & Objec-
tions > Motions to Dismiss > Failure to State Claim

HN2 In its review of a Fed. R. Civ. P. 12(b)(6) motion,
a court should accept as true all well-pleaded allegations
and should view the complaint in a light most favor-
able to the plaintiff. The plaintiff’s factual allegations must
be enough to raise a right to relief above the specula-
tive level. Once a claim has been stated adequately, it may
be supported by showing any set of facts consistent

with the allegations in the complaint. A complaint at-
tacked by a Rule 12(b)(6) motion to dismiss will survive
if it contains enough facts to state a claim to relief that
is plausible on its face. A claim has facial plausibility when
the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is li-
able for the misconduct alleged.

Insurance Law > Types of Insurance > Property Insurance > Title In-
surance

HN3 Title insurance companies doing business in North
Carolina are authorized to insure the proper perfor-
mance of services necessary to conduct a real estate clos-
ing performed by an approved attorney licensed to prac-
tice in North Carolina . N.C. Gen. Stat. § 58-26-1.

Contracts Law > Contract Conditions & Provisions > Indemnity
Clauses

Insurance Law > Liability & Performance Standards > Good Faith
& Fair Dealing > Indemnification

Insurance Law > ... > Business Insurance > Commercial General Li-
ability Insurance > Indemnification

HN4 North Carolina follows the general rule of law
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with respect to indemnity, that is, the indemnitee cannot
collect indemnity for loss from the indemnitor until it
has made payment or otherwise suffered an actual loss or
damage.

Contracts Law > Contract Conditions & Provisions > Indemnity
Clauses

Insurance Law > Liability & Performance Standards > Good Faith
& Fair Dealing > Indemnification

Insurance Law > ... > Business Insurance > Commercial General Li-
ability Insurance > Indemnification

HNS5 Relief need not be thwarted by the nature of indem-
nity which ordinarily imposes an obligation to reim-
burse another only after sustaining a loss. This may be
handled either by a conditional decree or the entry of a de-
claratory judgment.

Civil Procedure > ... > Pleadings > Complaints > Requirements for
Complaint

Civil Procedure > Pleading & Practice > Pleadings > Rule Applica-
tion & Interpretation

HNG6 In pleading the existence of an express written con-
tract, a plaintiff may set it forth verbatim in the com-
plaint, attach a copy as an exhibit, or plead it according
to its legal effect.

Civil Procedure > ... > Pleadings > Complaints > Requirements for
Complaint

Civil Procedure > Pleading & Practice > Pleadings > Rule Applica-
tion & Interpretation

HN?7 Under federal pleading standards, a plaintiff need
not attach copies of written agreements referenced in the
complaint.

Civil Procedure > ... > Pleadings > Complaints > Requirements for
Complaint

Civil Procedure > Pleading & Practice > Pleadings > Rule Applica-
tion & Interpretation

HNS8 A plaintiff is under no obligation to attach to her
complaint documents upon which her action is based, but
a defendant may introduce certain pertinent documents
if the plaintiff failed to do so. Moreover, in the event of
conflict between the bare allegations of the complaint
and any exhibit, the exhibit prevails.
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Opinion

ORDER

THIS MATTER is before the Court on the defendant Chi-
cago Title Insurance Company’s Motion to Dismiss
(Doc. No. 5); the parties’ respective briefing on the mo-
tion (Doc. Nos. 12 & 14); the Magistrate Judge’s Memo-
randum and Recommendation ("M&R”) (Doc. No. 16);
the defendant’s Objection to the M&R (Doc. No. 17);
and the parties’ respective briefing on the Objection (Doc.
Nos. 18 & 19). For the reasons stated below, the Court
will [#2] DENY the defendant’s Motion to Dismiss.

I. BACKGROUND

The defendant does not object to the Magistrate Judge’s
statement of the factual and procedural background of
this case, and the Court adopts and reiterates those facts
as follows:

This is an action alleging breach of contract
and bad faith denial of an insurance claim.
Accepting the allegations of the Complaint as
true, as we must at this early stage in the pro-
ceeding, Plaintiff Flick Mortgage Inves-

tors, Inc. (“Flick”) committed to providing a
loan in the principal amount of $ 459,600.00
to Charles Dixon for the purpose of refinanc-
ing the current mortgage on his home lo-
cated at 6129 Providence Glen Road, Char-
lotte, North Carolina (“Property”). Mr. Dixon
selected Armina D. Swittenberg as the clos-
ing attorney for the transaction. Swittenberg
was an approved attorney for Defendant Chi-
cago Title Insurance Company (“Chicago
Title”). Chicago Title issued to Flick a title in-
surance commitment bearing Commitment
Number LX2001-00935 (“Title Commit-
ment”) and an insured Closing Protection Let-
ter dated August 30, 2001 (“CPL”). The

CPL states:

When title insurance of Chicago
Title Insurance Company is speci-
fied for your protection in con-
nection [*3] with closing of real
estate transactions in which you
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are to be . . . a lender secured by
a mortgage . . . of an interest in
the land, the Company, subject to
the Conditions and Exclusions
set forth below, hereby agrees to
reimburse you for actual loss in-
curred by you in connection with
such closings when conducted

by . . .the above Approved Attor-
ney, and when such loss arises
out of: . . . 1. Failure of the Ap-
proved Attorney to comply with
your written closing instruc-
tions. . . or 2. Fraud or dishon-
esty of the . . . Approved Attor-
ney in handling your funds or
documents in connection with
such closings.

Flick provided to Swittenberg a set of loan
closing documents including specific closing
instructions that required Swittenberg to

pay off all liens of record encumbering the
Property prior to disbursement of the funds
from the Flick loan and specifically refer-
enced a payoff disbursement of $ 459,641.00
to the home equity lien. The specific clos-
ing instructions also required that the Flick
mortgage must record in first lien position on
or prior to the disbursement date of the
Flick loan. Swittenberg closed the transac-
tion in a fraudulent manner by failing to fol-
low Flick’s closing instructions, [*4] fail-
ing to use the proceeds loaned by Flick to pay
off and satisfy the prior mortgage on title,
the home equity lien, and failing to remit the
title insurance premium to Chicago Title in
order to obtain an actual title insurance policy.
Additionally, Swittenberg recorded the

Flick mortgage subordinate to the home eq-
uity lien, which she failed to pay off or sat-
isfy. After the closing of the loan but prior
to the discovery of the defalcations associ-
ated with the closing, Flick sold the loan to
GMAC Mortgage subject to certain repur-
chase or “make-whole” provisions. Thereaf-
ter, Dixon defaulted on the Flick loan. Flick
notified Chicago Title of its title insurance
claim on November 1, 2006. Chicago Title ac-
knowledged the claim in a letter dated No-
vember 8, 2006. In a civil action in Mecklen-
burg County Superior Court, the Court
found that Wachovia Bank was the holder of
the home equity lien and that the home eq-
uity lien was superior to the Flick mortgage.
On October 8, 2008, GMAC Mortgage de-
manded that Flick repurchase the Flick loan
pursuant to the terms of their agreement since
the loan was not a first priority lien. After
this demand, Flick requested Chicago Title
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pay the repurchase price [*5] demanded by
GMAC Mortgage. In a letter dated October
16, 2008, Chicago Title denied Flick’s

claim stating that “[u]nless Flick repurchases
the loan, Flick will not have sustained an ac-
tual loss as a result of Ms. Swittenberg’s ac-
tions at the loan closing.”

On February 27, 2009, Flick filed a com-
plaint in the Superior Court of Mecklenburg
County, North Carolina alleging that Chi-
cago Title’s failure to pay the repurchase price
constituted a breach of the CPL (Count I),

a breach of the commitment for title insur-
ance (Count II) and a bad faith denial of an in-
surance claim (Count III). On March 27,
2009, Chicago Title removed the state court
action to this Court, alleging diversity. Re-
moval has not been challenged and appears
to be proper. On April 15, 2009, GMAC Mort-
gage filed a complaint in this Court against
Flick for breach of contract by not repurchas-
ing the Flick loan. On April 27, 2009, De-
fendant filed the subject “Motion to Dis-
miss,” which has been fully briefed and is,
therefore, ripe for disposition. On May 21,
2009, the Honorable Martin Reidinger or-
dered that for pretrial matters, the Flick ac-
tion and the GMAC action would be
consolidated.

II. STANDARD OF REVIEW

HNI The Federal Magistrate [*6] Act provides that “a
district court shall make a de novo determination of those
portions of the report or specific proposed findings or
recommendations to which objection is made.” 28 U.S.C.
§ 636(b)(1); Camby v. Davis, 718 F.2d 198, 200 (4th
Cir.1983). However, de novo review is not required by
the statute “when a party makes general or conclusory ob-
jections that do not direct the court to a specific error

in the magistrate judge’s proposed findings and recom-
mendations.” Orpiano v. Johnson, 687 F2d 44, 47 (4th
Cir.1982). Moreover, the statute does not on its face re-
quire any review at all of issues that are not the subject of
an objection. Thomas v. Arn, 474 U.S. 140, 149, 106 S.
Ct. 466, 88 L. Ed. 2d 435 (1985); Camby, 718 E.2d at 200.
Nonetheless, a district judge is responsible for the final
determination and outcome of the case, and accordingly
the Court has conducted a careful review of the Magis-
trate Judge’s M&R.

HN?2 In its review of a Rule 12(b)(6) motion, “the court
should accept as true all well-pleaded allegations and
should view the complaint in a light most favorable to
the plaintiff.” Mylan Labs., Inc. v. Matkari, 7 F.3d 1130,
1134 (4th Cir. 1993). The plaintiff’s “[f]actual allega-
tions must be enough to [*7] raise a right to relief above




Page 4 of 5

2010 U.S. Dist. LEXIS 53595, *7

the speculative level.” Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929
(2007). “[O]nce a claim has been stated adequately, it may
be supported by showing any set of facts consistent

with the allegations in the complaint.” Id. at 563. A com-
plaint attacked by a Rule 12(b)(6) motion to dismiss
will survive if it contains enough facts to “state a claim
to relief that is plausible on its face.” Ashcroft v. Igbal, 129
S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009) (quoting
Twombly, 550 U.S. at 570). “A claim has facial plausibil-
ity when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defen-
dant is liable for the misconduct alleged.” Id.

II1. DISCUSSION

Flick’s claims for breach of contract are in the alterna-
tive, alleging that Chicago Title’s liability is created by ei-
ther the CPL or the Title Commitment. The M&R

found that Flick has stated a claim for breach of con-
tract under either document and recommends denying Chi-
cago Title’s motion to dismiss so that Flick may con-
duct discovery to further develop its claims. The
Magistrate Judge then found that because Flick has
stated viable claims for breach of contract, its third cause
[*8] of action for bad faith denial of an insurance

claim should also survive dismissal. Chicago Title makes
two specific objections to the M&R, each related to
Flick’s claims for breach of contract. ' First, it argues
that the Magistrate Judge erred by declining to find as a
matter of law that Flick must first settle GMAC’s

claim against it before attempting to enforce the CPL
against Chicago Title. Second, Chicago Title argues that
the Magistrate Judge erred by finding Flick’s plead-

ings sufficient to allege the existence of a contract cre-
ated by the Title Commitment.

A. Flick’s Claim for Breach of the CPL

HN3 Title insurance companies doing business in North
Carolina are authorized to “insure the proper perfor-
mance of services necessary to conduct a real estate clos-
ing performed by an approved attorney licensed to prac-
tice in North Carolina.” N.C. Gen. Stat. § 58-26-1.

The parties assume for the sake of this motion to dis-
miss that the CPL issued [*9] by Chicago Title operates
as this type of insurance and protects Flick against cer-
tain losses arising out of the closing of the Dixon loan. >
It obligates Chicago Title to “reimburse [Flick] for ac-
tual loss incurred by [Flick] in connection with such clos-
ings . . . when such loss arises out of” the closing attor-

ney’s fraud or failure to perfect Flick’s security interest.
(Doc. No. 1 at 21-22: Pl. Ex. C).

Chicago Title argues that the CPL is, at most, a contract
for indemnity. Thus, until Flick makes reimbursement

to GMAC, thereby suffering an “actual loss,” Chicago
Title argues that it cannot be [*10] found in breach of the
CPL. See Walker Mfg. v. Dickerson, Inc., 510 F. Supp.
329, 331 (W.D.N.C. 1980) (HN4 ”"North Carolina fol-
lows the general rule of law with respect to indem-

nity, that is, the indemnitee cannot collect indemnity for
loss from the indemnitor until it has made payment or
otherwise suffered an actual loss or damage.”) (internal
quotation marks omitted). But even assuming that North
Carolina courts would regard the CPL as a contract for
indemnity only, dismissal does not follow. HN5 “Relief
need not be thwarted by the nature of indemnity

which ordinarily imposes an obligation to reimburse an-
other only after sustaining a loss. This may be handled
either by a conditional decree or the entry of a declara-
tory judgment.” Travelers Ins. Co. v. Busy Elec. Co.,
294 F.2d 139, 145 (5th Cir. 1961) (internal citations omit-
ted); accord Wilson v. City of Chicago, 120 E.3d 681,
685 (7th Cir. 1997). Regardless of whether North Caro-
lina law would preclude Flick’s recovery from Chicago
Title until it settles GMAC’s claim, the Court is “free

to shape the relief on an accelerated or contingent claim
to reflect the limitations of substantive state law.” 6 C.
Wright & A. Miller, Federal Practice [*11] and Proce-
dure § 1451, p. 410 (2d ed. 1990). The Court there-

fore denies Chicago Title’s motion to dismiss Flick’s first
claim for breach of contract.

B. Flick’s Claim for Breach of the Title Commitment

Chicago Title argues that Flick’s second claim for
breach of contract asserted under the Title Commitment
is insufficiently pleaded because Flick failed to attach a
copy of the Title Commitment to its Complaint. The
document that Flick has actually attached to its Com-
plaint is titled “Endorsement No. 1” and appears to be an
addendum to the Title Commitment. (Doc. No. 1 at 15-
20: Pl. Ex. C). Thus, while the document attached to
Flick’s Complaint suggests that the Title Commitment
exists, it has not been submitted to the Court.

Flick’s failure to attach a copy of the Title Commitment
to its Complaint is not fatal to its second claim for
breach of contract. See Wright & Miller, supra, at § 1235,
p- 393 (HN6 "In pleading the existence of an express
written contract, the plaintiff . . . may set it forth verba-

1

Chicago Title also objects to the M&R’s recommendation against dismissal of Flick’s third claim for bad faith denial of an

insurance claim, but only to the extent that this claim cannot remain should Flick’s first two claims for breach of contract fail.

2 See Johnson v. Schultz, 364 N.C. 90, 691 S.E.2d 701, 2010 WL 1492845, at *4 (N.C. 2010) (citing 2 James A Webster, Jr., Web-

ster’s Real Estate Practice Law in North Carolina § 27-10, at 1195 (Patrick K. Hetrick & James B. McLaughlin, Jr. eds., 5th

ed. 1999)) (“Closing protection letters, which are usually made available by title insurance companies, protect buyers from clos-
ing defects that affect the status of title.”). However, the law related to CPLs remains somewhat unclear. As the M&R noted, “whether
a CPL constitutes insurance has yet to be answered definitively in North Carolina.” (Doc. No. 16 at 5).
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tim in the complaint, attach a copy as an exhibit, or
plead it according to its legal effect.”). Here, Flick has
elected to plead the legal effect of the Title Commitment
--that it obligates Chicago [*12] Title to insure Flick
against losses resulting from Swittenberg’s failure to se-
cure the Dixon loan with a first priority mortgage.

(Doc. No. 1 at 12: Compl. P 43). This is sufficient to
make out a “short and plain statement of the claim,” all
that is required under the pleading requirements of Fed. R.

motion to dismiss. See Venture Assocs. Corp. v. Zenith
Data Sys. Corp., 987 F.2d 429, 431 (7th Cir.1993)
(HN8 ”A plaintiff is under no obligation to attach to her
complaint documents upon which her action is based,
but a defendant may introduce certain pertinent docu-
ments if the plaintiff failed to do so.”). Moreover, “in the
event of conflict between the bare allegations of the com-
plaint and any exhibit . . . , the exhibit prevails.” Fay-
etteville Investors v. Commercial Builders, Inc., 936 F.2d

Civ. P 8. See, e.g., Jones v. Select Portfolio Servicing,

1462, 1465 (4th Cir. 1991). However, Chicago Title

Inc., No. 08-972, 2008 U.S. Dist. LEXIS 33284, 2008 WL

1820935, at *3-4 (E.D. Pa. Apr. 22, 2008); W. Oilfields
Supply Co. v. Goodwin, No. CV-F-07-1863-AWI-DLB,
2008 U.S. Dist. LEXIS 41234, 2008 WL 2038048, at

*2 (E.D. Cal. May 12, 2008); Medallion Prods., Inc. v.
H.C.T.V., Inc., No. 06-C-2597, 2006 U.S. Dist. LEXIS
81360, 2006 WL 3065344, at *8 (N.D. Ill. Oct. 24,
2006); Mount Hawley Ins. Co. v. Guardsmark, Inc., No. 01

-C-5088, 2001 U.S. Dist. LEXIS 9196, 2001 WL
766874, at *1-2 (N.D. Ill. July 5, 2001); Key Club As-
socs., Ltd. P’ship v. Biron, No. 91-1573-CIV-T-17B, 1992

U.S. Dist. LEXIS 3152, 1992 WL 56797, at *2 (M.D.
Fla. March 17, 1992) (all holding that HN7 under fed-
eral pleading standards, a plaintiff need not attach copies
of written agreements referenced in the complaint).

Chicago Title also argues at length that the terms of the
Title Commitment fail to create the insurance liability
that Flick alleges. Flick’s overt references to the Title
Commitment in its Complaint [*13] would allow Chi-
cago Title to introduce the document in support of its

has not submitted a copy of the Title Commitment for
the Court’s review. Thus, the actual terms of the Title
Commitment remain an issue of fact, which the Court
must resolve in favor of Flick at this stage in the pro-
ceedings. See Mylan Labs, 7 F.3d at 1134. Accordingly,
the Court also denies Chicago Title’s motion to dismiss
Flick’s second claim for breach of contract.

IV. CONCLUSION

IT IS, THEREFORE, ORDERED that the defendant
Chicago Title Insurance Company’s Motion to Dismiss
(Doc. No. 5) is DENIED.

SO ORDERED.

Signed: May 25, 2010

/s/ Robert J. Conrad, Jr.

Robert J. Conrad, Jr.

Chief [*14] United States District Judge
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