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Case Summary

Procedural Posture
Appellant debtors sought review of the order of the
United States District Court for the Eastern District of Vir-
ginia, which granted relief to the creditor from the auto-
matic bankruptcy stay, pursuant to 11 U.S.C.S. §
362(a), as the beneficiary of a statutory trust arising un-
der the provisions of the Perishable Agricultural Com-
modities Act (PACA), 7 U.S.C.S. §§ 499a-499s.

Overview
The debtors appealed the district court’s order, which
granted relief to the creditor from the automatic bank-
ruptcy stay, pursuant to 11 U.S.C.S. § 362(a). The credi-
tor had supplied produce to the debtors. The district
court found that the creditor was entitled to priority as
to some estate assets over the debtors’ other creditors as
the beneficiary of a statutory trust arising under the pro-
visions of the Perishable Agricultural Commodities Act
(PACA), 7 U.S.C.S. §§ 499a-499s. The court reversed
the order of the district court and held that the creditor was
disqualified to claim protection of the PACA trust be-
cause the credit it extended to the debtors was for peri-
ods in excess of the limits imposed by the PACA regula-

tions, 7 C.F.R. § 46.46. The maximum time for payment
of a shipment to which a seller, supplier, or agent
could agree and still qualify for coverage under the trust
was 30 days after receipt and acceptance of the com-
modities. However, the creditor had entered into a secu-
rity agreement with the debtors, which did not require
payment of the commodities within 30-days, thus, dis-
qualifying the creditor from receiving any protection from
the PACA trust.

Outcome
The court reversed the order of the district court, which
granted relief to the creditor from the automatic bank-
ruptcy stay and concluded that the creditor was pro-
tected under the PACA because the credit that the credi-
tor extended to the debtors was for periods in excess
of the limits that were imposed by the PACA regula-
tions.
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499e(a). In most cases, buyers must pay for shipped com-
modities within 10 days after receipt of the produce. 7
C.F.R. § 46.2(aa). Buyers and sellers may agree to allow
more time, but must reduce any such agreement to writ-
ing, § 46.2(aa)(11). None of the provisions directly impli-
cate a seller’s eligibility for the protection of the PACA
statutory trust. The regulations further provide, however,
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Opinion

[*416] PHILLIPS, Circuit Judge:

Davis Distributors, Inc. (Davis), a Chapter 11 debtor, ap-
peals an order granting relief from the automatic bank-

ruptcy stay, 11 U.S.C. § 362(a), to Wilson Mushroom
Company (Wilson), which had supplied produce to Da-
vis and is one of Davis’ largest creditors. The district court
found that Wilson was entitled to priority as to some es-
tate assets over Davis’ other creditors as the benefi-
ciary of a ″statutory trust″ arising under the provisions
of the Perishable Agricultural Commodities Act (PACA),
7 U.S.C. §§ 499a-499s. Concluding that Wilson was dis-
qualified to claim protection of the PACA trust because the
credit it extended [**2] to Davis was for periods in ex-
cess of the limits imposed by the PACA regulations, 7
C.F.R. § 46.46, we reverse.

I

Prior to the filing of its Chapter 11 petition (since con-
verted to Chapter 7), Davis was a licensed dealer of mush-
rooms and other produce to supermarkets, restaurants
and other retail establishments. Wilson is [*417] a whole-
saler and ″jobber″ of mushrooms. Over a seven-year pe-
riod beginning in 1980, Wilson regularly supplied Da-
vis with substantial quantities of mushrooms.

Wilson shipped mushrooms to Davis on credit, invoicing
amounts due with each shipment. Davis typically made
payment on the invoices between thirty and sixty days af-
ter each shipment, but fell progressively further behind
in payment of its aggregate account balance with Wil-
son. After 1983, Davis never owed Wilson less than $
300,000 on accumulated unpaid invoices, many of which
had ″aged″ considerably.

In the summer of 1986, Wilson’s management learned
that Davis was experiencing significant financial difficul-
ties. Wilson apparently wished to continue its business
relationship with Davis, but was concerned that Davis’
large account balance was unsecured. In an effort to as-
sure Wilson that Davis would fulfill its [**3] obliga-
tions with respect to past and future sales, the parties ex-
ecuted a written Security Agreement (the Agreement) on
October 23, 1986. The Agreement gave Wilson a secu-
rity interest in Davis’ inventory and accounts receivable,
and also governed the parties’ continuing credit relation-
ship.

In executing the Agreement, Wilson claims now to have
sought not only to obtain tangible collateral for the Da-
vis account, but also to preserve its rights to the benefits
of a ″statutory trust″ under the Perishable Agricultural
Commodities Act (PACA), 7 U.S.C. §§ 499a-499s. In a
1984 amendment to PACA, 1Congress had provided for
the imposition of a trust on certain assets of a default-
ing buyer of perishable agricultural commodities 2 in fa-
vor of sellers supplying the produce on a ″cash″ or ″short

1 Pub. L. No. 98-273, § 1, 98 Stat. 165 (1984).

2
HN2 PACA defines ″perishable agricultural commodity″ as ″fresh fruits and fresh vegetables of every kind and character,″ 7

U.S.C. § 499a(4)(A), which of course include mushrooms.
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-term credit″ basis. 3 7 U.S.C. § 499e(c)(2). 4 There are
a number of procedural and substantive prerequisites to se-
curing the protection of a PACA trust, the specifics of
which the statute leaves largely to the regulatory discre-
tion of the Department of Agriculture. Id., § 499e(c)(3).
5 For example, HN1 potential trust beneficiaries must file
timely notices with the Department of their claims to
[**4] PACA trust benefits. Id.; see also 7 C.F.R. §

46.46(g).

[**5] Relevant in the present case are the PACA regu-
lations designed to insure that a produce supplier seek-
ing the protection of the statutory trust is indeed a ″short
-term″ creditor. HN4 PACA requires that buyers make
″full payment promptly″ for all merchandise received
from produce suppliers, 7 U.S.C. § 499b(4), and im-
poses civil liability on buyers who default on their pay-
ment obligations. Id., § 499e(a). In most cases, buyers
must pay for shipped commodities within ten days af-
ter receipt of the produce. See 7 C.F.R. § 46.2(aa). Buy-
ers and sellers may agree to allow more time, but must
reduce any such agreement to writing. Id., § 46.2(aa)(11).
None of these provisions, of course, directly implicate
a seller’s eligibility for the protection of the PACA statu-
tory trust. The regulations further provide, however,
that ″the maximum time for payment for a shipment to
which a seller, supplier, or agent can agree and still qualify
for coverage under the trust is 30 days after receipt
and acceptance of the commodities.″ [*418] 7 C.F.R. §
46.46(f) (2) (emphasis supplied).

Herein lies the heart of the present dispute. Wilson be-
gan filing notices under 7 C.F.R. § 46.46(g) on Decem-
ber 11, 1986, [**6] thereby asserting affirmatively
its claim to the protection of a PACA trust. Davis ar-
gues, however, that Wilson was ineligible for trust ben-
efits ab initio, because the parties’ Security Agreement un-
ambiguously provided for a ″maximum time for
payment″ of outstanding obligations that exceeded thirty
days. At issue are paragraphs two and three of the Agree-
ment:

2. Credit Terms. Seller hereby agrees to ex-
tend further credit to Buyer upon Buyer’s pur-

chase of mushrooms from Seller, subject to
the following limitations: (i) Buyer’s account
with Seller shall at no time exceed a total
of Three Hundred Fifty Thousand ($
350,000.00) Dollars; and (ii) Buyer shall pay
all invoices in full within thirty (30) days
of the date of the invoice. In the event that
Buyer’s account balance exceeds the forego-
ing limitation or if Buyer fails to pay any in-
voice in full within sixty (60) days of the date
of such invoice, Buyer shall be in default un-
der this Agreement, and Seller shall be en-
titled to exercise all of the remedies set forth
herein, as well as any remedies which may
be available at law or in equity, and espe-
cially any and all remedies available under
Article 9 of [**7] the Uniform Commercial
Code.

3. Notice and Demand. In the event that
Buyer is in default under its account with
Seller, Seller shall, prior to instituting any for-
mal legal proceedings or collection action
against Buyer, notify Buyer, in writing, that
Buyer is in default under the terms of this
Agreement, specifying the nature of the de-
fault and demanding payment of all overdue
invoices and any other sums of money nec-
essary to cure Buyer’s default. If Buyer fails to
cure its default and pay the entire sum de-
manded within five (5) business days follow-
ing its receipt of Seller’s notice of default
and demand for payment, then Seller shall be
entitled to exercise all remedies made avail-
able to him under this agreement and un-
der any applicable law. (Emphasis added.)

Davis argues that the quoted provisions expressly
permit payment at any time prior to the passage of
sixty days after receipt of a shipment, noting that
″default″ is postponed for sixty days and that Wil-
son cannot compel payment under the Agree-
ment, by legal means or otherwise, until sixty days
have passed. Wilson responds by emphasizing

3 See H.R. Rep. No. 543, 98th Cong., 2d Sess. 6-7, 12, reprinted in 1984 U.S. Code Cong. & Admin. News 405, 410, 415 (re-
port of House Agriculture Committee on PACA amendments).

4
HN3 Section 499e(c)(2) provides, in relevant part:

Perishable agricultural commodities received by a commission merchant, dealer, or broker in all transactions, and all in-
ventories of food or other products derived from perishable agricultural commodities, and any receivables or pro-
ceeds from the sale of such commodities or products, shall be held by such commission merchant, dealer, or broker
in trust for the benefit of all unpaid suppliers or sellers of such commodities or agents involved in the transaction, un-
til full payment of the sums owing in connection with such transactions has been received by such unpaid suppliers, sell-
ers, or agents. . . .

5 The Department’s regulations governing PACA statutory trusts are set out at 7 C.F.R. § 46.46 (1988).
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that the Agreement expressly requires that Davis
″shall pay all invoices in [**8] full within thirty (30)
days of the date of the invoice.″ Wilson character-
izes the sixty-day postponement of default as a
″grace period,″ during which Wilson will defer ex-
ecution on its security. Wilson argues, however,
that this consensual forbearance does not relieve Da-
vis of its responsibility to make payment within
thirty days. 6

This dispute over the ″time for payment″ embodied in
the parties’ credit relationship (and, in turn, over Wil-
son’s eligibility for PACA trust benefits) crystallized
shortly after Davis filed its Chapter 11 petition. Wilson
filed a motion in the bankruptcy court seeking relief from
the automatic stay, 11 U.S.C. § 362(a), and an order
compelling [**9] Davis to pay Wilson $ 365,550.55 as
benefits of a PACA trust. The bankruptcy court denied the
motion, holding that the Security Agreement by its
terms allowed Davis to satisfy its obligation under in-
voices at any time prior to the expiration of sixty days af-
ter receiving a shipment of mushrooms. Thus, Wilson
failed to comply with the PACA regulations’ ″maximum
time for payment″ provision and disqualified itself
from the protection of the PACA trust. On Wilson’s ap-
peal, the district [*419] court reached precisely the op-
posite conclusion, holding that the Agreement unambigu-
ously required payment within thirty days. The court
analogized the Agreement’s provision deferring default
to a ″grace period″ under a deed of trust and suggested
that, while the contractual language postponed Wil-
son’s right to execute on its collateral, it did not defer Da-
vis’ underlying thirty-day payment obligation. 7

II

We need do no more in this case than interpret the
[**10] disputed terms of a contract. 8 The question is

whether the parties’ Security Agreement provides for a
″maximum time for payment″ exceeding thirty days,
thereby disqualifying Wilson from the protection of the
PACA statutory trust.

We start with the settled rule that HN5 ″interpretation of
a written contract is a question of law subject to de
novo appellate review.″ Scarborough v. Ridgeway, 726
F.2d 132, 135 (4th Cir. 1984). Our independent reading of
the parties’ Agreement leads us to conclude that the dis-
trict court erred in holding that Davis was contractu-
ally required to make payment for each shipment within

thirty days.

The language in paragraph two of the Agreement, to the
effect that Davis ″shall pay″ for all shipments within
thirty days, cannot be read in isolation. We must look to
the contract as a whole to determine how it speaks
with respect to the time within which Davis functionally
is obliged to make payment. Reading the relevant pro-
visions together, one cannot escape the conclusion [**11]
that there simply is no practical significance whatso-
ever to any failure by Davis to remit payment within thirty
days. The Agreement explicitly postpones, until sixty
days have passed, not only Davis’ actual ″default″ but also
Wilson’s right to exercise any of its legal or equitable
remedies. As a result, and from either party’s perspec-
tive, it makes no difference whether Davis chooses to wait
fifteen or fifty-nine days after receiving a shipment be-
fore remitting payment. Reading the Agreement as writ-
ten, Davis would know that, for up to sixty days, it
could delay payment with impunity; likewise, Wilson
would know that it could do nothing during this time to re-
cover the debt.

A contract simply cannot be read to ″require″ payment
within thirty days if it explicitly postpones default and all
of the attendant consequences for sixty days. Read as a
whole, the parties’ Security Agreement gives Davis sixty
days to pay for each new shipment of produce.

Wilson invokes the general rule of contract interpreta-
tion that HN6 ″a construction which would render the pro-
vision of a contract of doubtful validity is to be
avoided, if another reasonable construction can be
placed upon it.″ Newport [**12] News Shipbuilding &
Drydock Co. v. United States, 226 F.2d 137, 142-43
(4th Cir. 1955). While our interpretation of the Agree-
ment indeed casts doubt on the validity of the discrete
″shall pay″ language on which Wilson relies, Wilson has
not offered ″another reasonable construction″ to trigger
the Newport News rule. The district court gave effect to the
thirty-day payment provision in isolation, and held that
the sixty-day deferral of default merely postponed Wil-
son’s right to execute on its security. The court argued
that, in this sense, the sixty-day deferral was a ″grace pe-
riod″ analogous to the postponement of foreclosure un-
der a deed of trust for some fixed period after payment
grows overdue on an underlying promissory note. We
decline to accept Wilson’s invitation to adopt the district
court’s position or its characterization of the Agree-

6 Davis argues, in the alternative, that the contractual language is at least ambiguous, requiring the consideration of extrinsic
evidence of the parties’ intent with respect to ″time for payment.″ Davis also suggests that, even if the Agreement unambigu-
ously requires satisfaction of unpaid invoices within thirty days, Wilson waived the protection of the payment provision in the ″course
of performance.″ In light of our disposition of the central interpretive question, however, we need not reach these claims.

7 The bankruptcy and district courts reached their (contrary) conclusions on the basis of the ″plain meaning″ of the Agreement,
and did not consider the extrinsic evidence of the parties’ intent proffered by Davis. See note 6, supra.

8 It is not disputed that, if Wilson’s claim qualifies for PACA trust protection, it thereby has priority over all other claims and
is entitled to relief from the automatic stay.
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ment’s practical effect. The contract in question does far
more than provide for a period of forbearance on Wil-
son’s right to realize on its collateral; it forecloses all at-
tempts to exercise legal and equitable remedies for
sixty days. If the Agreement were truly akin to a deed
of [*420] trust, Wilson could sue on the asserted
contractual [**13] obligation immediately after thirty
days had passed, notwithstanding its obligation to wait
thirty additional days before executing on the security.
This contract, however, forces Wilson to watch the
mail for sixty days before taking any action. Even then,
Wilson can only give ″notice of default,″ and must
wait an additional five days, while Davis is given an op-
portunity to cure, before filing suit or attempting to re-
alize on the collateral. 9

Rather than simply deferring Wilson’s right to execute,
this Agreement postpones default itself and Wilson’s right

to exercise any remedy. 10 The Agreement cannot reason-
ably be interpreted, therefore, to ″require″ payment
within thirty days. 11 To the extent that some language
in the Agreement thus appears to be superfluous, the
draftsmen may be left to wonder at the difference be-
tween what they may have intended and what the con-
tract unambiguously says. [**14]

[**15] III

For these reasons, we hold that Wilson was not eligible
for the protection of the PACA statutory trust. The con-
trary judgment by the district court is reversed and the
case is remanded for entry of an order consistent with this
opinion.

REVERSED and REMANDED.

9 The ″cure″ and ″notice of default″ provisions in paragraph three of the Agreement might easily be characterized as ″grace pe-
riod″ terms, suggesting the additional difficulty that, under Wilson’s interpretation, the contract inexplicably provides for two
″grace periods.″

10 In its brief, Wilson suggests that we hold that, after thirty days, ″Davis was in default by operation of law.″ Appellee’s Brief
at 21. We fail to see how we can so hold when the Agreement expressly postpones default for sixty days.

Even if the Agreement did not expressly defer default, the result would be the same. Definitionally, ″default″ refers to the time at
which an injured party becomes entitled to exercise his remedies.

11 The district court may have misapprehended the nature of the Agreement’s default-deferral provision and believed that the Agree-
ment in fact merely postponed Wilson’s rights to execute on underlying collateral. In a colloquy with counsel, the court summa-
rized its understanding of the relevant provisions as follows: ″The agreement itself says that you are not relegated solely to the rem-
edies provided by this agreement. You could go sue on this indebtedness on the 31st day, and not be in contravention of this
agreement.″ Joint Appendix on Appeal at 61-62 (transcript of district court hearing). Later, explaining Wilson’s obligations: ″We
agree that we will not undertake to realize on our security for 60 days, but that doesn’t obviate your obligation to pay it in 30 days.″
Id. at 62. Contrary to the district court’s apparent understanding, however, the Agreement expressly withdraws Wilson’s right to
be ″standing at the courthouse door,″ or indeed to do anything, ″on the 31st day.″
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