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| Core Terms
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The court granted the motion to set aside the judgment
which was entered in favor of the creditor, as to the debtor
who never signed the note authorizing the debtors’ attor-
ney to act as his attorney-in-fact. The court denied the
motion to set aside the judgment which was entered in fa-
vor of the creditor as to the debtors who did sign the
note, authorizing their attorney who confessed the judg-
ment against them to act as their attorney-in-fact.

| LexisNexis® Headnotes

| Case Summary

Procedural Posture

Defendant debtors, a limited liability corporation (LLC)
and two of its partners brought a motion to set aside a
judgment in favor of plaintiff creditor for $ 450,000, which
was confessed against the debtors by their attorney in
the Clerk’s Office of the Circuit Court of Fairfax County
(Virginia).

Overview

One of the debtors who was a partner of the LLC ex-
ecuted a note and security agreement (note) to the credi-
tor on behalf of the LLC for $ 450,000, plus interest.
Subsequently, another debtor and partner of the LLC ex-
ecuted an allonge to the note in which he consented to
the obligations of the note. After payments due upon the
note were not made, the creditor brought an action
against the debtors. The debtors’ attorney confessed judg-
ment against the debtors and the debtors brought a mo-
tion to set aside the confession of judgment. The court de-
nied the motion to set aside the judgment as to the

LLC, and the partner who signed the note, ruling that
the partner had signed the note on behalf of himself and
the LL.C authorizing the attorney to act as their attorney
-in-fact. Therefore, the attorney’s confession of judg-
ment against them was valid and enforceable. The

court granted the motion to set the judgment as to the part-
ner who had signed the allonge ruling that he had

never signed the actual note, and therefore, never ap-
pointed the attorney to act as his attorney-in-fact, as re-
quired by statutory law. Thus, the confession of judg-
ment was void as to the partner who signed the

allonge.

Outcome

Civil Procedure > Judgments > Pretrial Judgments > Judgments by
Confession

Civil Procedure > Judgments > Entry of Judgments > Consent De-
crees

Civil Procedure > Judgments > Enforcement & Execu-

tion > General Overview

HNI1 Confession of judgment under the provisions of
Va. Code Ann. § 8.01-432 may be made either by the
debtor himself or by his duly constituted attorney-in-
fact, acting under and by virtue of a power of attor-

ney duly executed and acknowledged by him as deeds
are required to be acknowledged, before any officer or per-
son authorized to take acknowledgments of writings to
be recorded in the commonwealth.

Civil Procedure > Judgments > Pretrial Judgments > Judgments by
Confession

Civil Procedure > Judgments > Entry of Judgments > Consent De-
crees

HN?2 The entire procedure for confession of judgment
by an attorney-in-fact is predicated upon, and presup-
poses a valid authorization in a note or bond containing the
cognovit clause. Without such authorization the attorney
-in-fact is without authority to act and the court is with-
out jurisdiction to enter judgment.

Civil Procedure > Judgments > Pretrial Judgments > Judgments by
Confession

Civil Procedure > Judgments > Entry of Judgments > Consent De-
crees

Civil Procedure > Judgments > Relief From Judgments > General

Overview

Contracts Law > ... > Discharge & Payment > Defenses > General
Overview

Contracts Law > ... > Negotiable Instruments > Enforce-

ment > Setoffs

Governments > Courts > Clerks of Court
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HN3 A confessed judgment may be set aside upon mo-
tion made within twenty-one days following notice to the
defendant that such judgment has been entered against
him, and after twenty-one days notice to the judgment
creditor or creditors for whom the judgment was con-
fessed, on any ground which would have been an ad-
equate defense or setoff in an action at law instituted upon
the judgment creditor’s note, bond or other evidence of
debt upon which such judgment was confessed. Wher-
ever any such judgment is set aside or modified the
case shall be placed on the trial docket of the court. Va.
Code Ann. § 8.01-433. This notice requirement is con-
trary to the necessity for service of lawsuits set out in §
8.01-296. In addition, it differs from the requirement

in § 8.01-438 that the clerk of the court cause a copy of
the confessed judgment order to be served on the judg-
ment debtor. Therefore, in determining whether a defen-
dant’s motion to set aside a confessed judgment is
timely, the court must determine when the defendant re-
ceived notice of the judgment, not when the judgment
order was served on him.

Civil Procedure > Judgments > Pretrial Judgments > Judgments by
Confession

Civil Procedure > Judgments > Entry of Judgments > Consent De-
crees

Civil Procedure > Judgments > Relief From Judgments > General
Overview

HN4 To set aside a confessed judgment, a debtor must al-
lege and present sufficient evidence to establish a basis
for a reasonable trier of fact to find an adequate defense to
the plaintiff’s claim. If sufficient credible evidence is
brought forward at the set-aside hearing to support such
a defense, then any issues of credibility will be deter-
mined by the trier of fact at trial.

Headnotes/Syllabus

Headnotes

[**1] Headnote: In this case, the attorney in fact was
not properly authorized to confess judgment against one of
the defendants, and the judgment was set aside as to
him.

A motion to set aside a confessed judgment must be
made within twenty-one days after the actual notice of it
by the defendant.

For a confessed judgment to be set aside, the debtor
must allege and present sufficient evidence to establish a
basis for a reasonable trier of fact to find an adequate de-
fense to the plaintiff’s claim.

Judges: By Judge Stanley P. Klein

Opinion by: Klein

| Opinion

[*415] Defendants HST, L.L.C., William C. Harrison,
and Frank Smerbeck move this Court to set aside a judg-
ment in favor of Trimark Partners, L.L.C., in the sum
of $ 450,000, plus interest, which Jimmie D. Mitchell con-
fessed against them in the Clerk’s Office of the Circuit
Court of Fairfax County. The Court has considered the evi-
dence presented, the written and oral arguments of coun-
sel, and the applicable authorities. For the reasons set
out in this letter opinion, the Motion to Set Aside Con-
fessed Judgment is granted as to Harrison but is denied as
to HST and Smerbeck.

On December 21, 1994, Smerbeck, individually, and
upon behalf of [**2] HST, executed a Note and Secu-
rity Agreement (the Note) to the order of Trimark in the
sum of $ 450,000, plus interest. On December 29,

1994, Harrison executed an Allonge to Note and Secu-
rity Agreement (the Allonge) whereby he consented to the
obligations memorialized by the Note.

On February 21, 1995, Mitchell confessed judgment
against Smerbeck, HST, and Harrison, based upon the pro-
visions of the Note and Allonge. Service of the order con-
fessing judgment was effected on each of the defen-
dants on April 7, 1995, within the sixty day period
mandated by Va. Code § 8.01-438. Defendants filed a Mo-
tion to Set Aside Confessed Judgment [*416] on

April 21, 1995.

In their motion, defendants alleged inter alia that they
did not owe the sum claimed by plaintiff and that the par-
ties had reached a settlement agreement. ' At the hear-
ing on the Motion to Set Aside, Harrison further argued
that he never authorized Mitchell to act as his attor-

ney in fact and, as a result, the judgment by confession
against him is void.

[*#3] Trimark contends (1) that the Motion to Set
Aside was not timely filed because the evidence estab-
lishes that the defendants had notice of the confessed judg-
ment more than twenty-one days before the filing of
the Motion To Set Aside and (2) that even if this Court
were to determine that the Motion to Set Aside was timely
filed, defendants have not established any basis for a de-
fense to the judgment at the hearing conducted by the
Court.

Va. Code § 8.01-435 sets out how a person, other than
the debtor, may confess judgment against the debtor.

1

By order entered March 22, 1996, Trimark’s motion in limine to preclude consideration of a subsequent motion to set aside,

prepared by a different attorney, was granted. No such motion is in the Court’s file. Moreover, no exception was taken to Judge Ste-
vens’ ruling. As a result, that purported motion will not be considered herein.
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HNI Confession of judgment under the pro-
visions of § 8.0/-432 may be made either
by the debtor himself or by his duly consti-
tuted attorney-in-fact, acting under and by vir-
tue of a power of attorney duly executed

and acknowledged by him as deeds are re-
quired to be acknowledged, before any offi-
cer or person authorized to take acknowledg-
ments of writings to be recorded in this
Commonwealth . . . .

Trimark asserts that Harrison’s execution of the Al-
longe authorized Mitchell to confess judgment
against him. The Court disagrees. Although the Note
was executed and acknowledged before an officer
authorized to take acknowledgments of writings,
[**4] the Allonge was not. As Harrison never
signed the Note, he could not have appointed Mitch-
ell as his attorney-in-fact as required by this stat-
ute.

HN?2 [T]he entire procedure for confession
of judgment by an attorney-in-fact is predi-
cated upon, and presupposes a valid authori-
zation in a note or bond containing the cog-
novit clause. Without such authorization the
attorney-in-fact is without authority [*417]
to act and the Court is without jurisdiction to
enter judgment.

Pate v. Southern Bank and Trust, 214 Va. 596,
598, 203 S.E.2d 126 (1974). As the Court had no ju-
risdiction to enter a judgment against Harrison,

the confessed judgment against him is void and is
therefore set aside. >

Va. Code § 8.01-433, sets out the time frame for the fil-
ing of a motion to set aside a confessed judgment.

HN3 A confessed judgment may be set aside
upon motion . . . made within twenty-one
days following notice to him that such judg-
ment has been entered against him, and af-
ter twenty-one days notice to the judgment
creditor or creditors for whom the judg-
ment was confessed, on any ground which
would have been an adequate defense or set-
off in an action at law instituted upon the
judgment creditor’s note, bond or other evi-
dence of debt upon which such judgment was
confessed. Wherever any such judgment is

set aside or modified the case shall be
placed on the trial docket of the court . . . .
[emphasis added].

This notice requirement is contrary to the neces-
sity for service of lawsuits set out in Va. Code § 8.01
-296. In addition, it differs from the requirement
in Code § 8.01-438 that the clerk of the court cause
a copy of the confessed judgment order to be
served on the judgment debtor. Therefore, in deter-
mining whether the defendant’s Motion to Set
Aside was timely, this Court must determine when
the defendants received notice of the judgment,
not when the judgment order was served on them.

On February 22, 1995, Robert H. Smallenberg, counsel
of record for the defendants in [*¥*6] this cause, for-
warded a letter to Mitchell outlining what he believed

to be a preliminary statement of an agreement between
Harrison, his wife, Mitchell, and others. > In that letter,
Smallenberg specifically referred to the terms of the
Note and a requirement that Mitchell “release your con-
fessed judgment.” Harrison received a copy of that let-
ter and has admitted in this action that Smallenberg was
his attorney on February 22, 1995. Settlement discus-
sions between the parties continued and on April 5, 1995,
Mitchell, on behalf of Trimark, wrote to Smerbeck. In
this April 5, [*418] 1995, correspondence, 4 Mitchell
stated “on or about February 20, 1995, judgment was con-
fessed against you and HST, L.L.C., in the amount of $
450,000. You were immediately notified that such judg-
ment was taken.” Smerbeck, both individually and on be-
half of HST, endorsed that letter stating, “T agree with the
terms of this letter.”

Based upon this evidence, the Court finds that [*%7]

the defendants had notice of the confessed judgment
against them more than twenty-one days before the fil-
ing of their Motion To Set Aside. Consequently, the mo-
tion was not timely filed and must be denied as to

HST and Smerbeck on that basis.

Even if this Court were to have ruled that the motion
was timely filed, the result would be no different. In or-
der to set aside a confessed judgment, a court must

find that the defendant has presented an adequate de-
fense to the claim. The Virginia Supreme Court has never
defined “adequate defense” in this context. Relying on
the decisions in FWB Bank v. R.S.Q. Assoc., 31 Va. Cir.
74 (1993), and NationsBank v. Sarelson, 31 Va. Cir. 544
(1992), defendants argue that it is sufficient if the plead-
ings on their face assert an adequate defense.” Id. at 545.
As their Motion To Set Aside alleges that they did not

2

The wording of the Allonge limited Harrison’s obligation to the collateral pledged in the Note, which further belies Trimark’s

position that Mitchell was authorized to confess judgment against Harrison for $ 450,000 plus interest.

3 Defendant’s Exhibit # 3.
4 Plaintiff’s Exhibit # 2.
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then owe the amount sought, they claim they are neces-
sarily entitled to relief and a trial on the merits. This
Court disagrees. To allow a confessed judgment to be set
aside on the mere allegation of a defense as vague as
that alleged by the defendants herein would render value-
less a significant portion of the consideration sought by
a lender [**8] in a substantial financial transaction. This
Court holds that HN4 to set aside a confessed judg-
ment, a debtor must allege and present sufficient evi-
dence to establish a basis for a reasonable trier of fact to
find an adequate defense to the plaintiffs’s claim. If suf-
ficient credible evidence is brought forward at the set-
aside hearing to support such a defense, then any is-
sues of credibility will be determined by the trier of fact
at trial.

The evidence adduced at the set-aside hearing, as well
as the absence of certain documentary evidence, clearly
established a default of the terms of the Note. The Note ne-
gotiated by the parties defined default inter alia as “the
failure to make any payment of principal or interest on this
Note when due or the breach of any duty under this
Note” (emphasis added). The terms of the Note required
that certain monthly reports of operations at the proj-
ect and organizational documents of Mowbray Arch/
Edge Hill L.L.C., Beulah Road, L.L.C., and HST, L.L.C.,
be turned over to Trimark. Mitchell testified at the hear-
ing that he received none of these documents. [*419]

No credible evidence was introduced to the contrary and
paragraph (4) of Smallenberg’s February 22, [*%*9]
1995, correspondence to Mitchell unquestionably estab-
lished that these documents had not been timely ten-
dered.

The defendants’ principal defense at the set-aside hear-
ing was the alleged existence of a settlement agreement
between some of the parties. Although defendants
claimed that a settlement had been effected, the testi-
mony of Harrison, Smerbeck, and Mitchell, as well as the
documentation received in evidence, made clear that

the parties had engaged in unsuccessful negotiations
through most of 1995, well after the first $ 150,000 pay-
ment was due and payable. Moreover, any settlement
claimed by the defendants would have been effected af-
ter Mitchell confessed judgment on February 21,

1995. Although a settlement reached after that date
might provide a defense to enforcement of the judg-
ment, it could not provide an adequate defense to the ob-
ligation underlying the Note and therefore could not
form a basis for a Motion To Set Aside pursuant to Va.

Code § 8.01-435.

Accordingly, the Motion To Set Aside is granted as to
the defendant William C. Harrison but denied as to defen-
dants Frank Smerbeck and HST, L.L.C.
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