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Limited Partnerships 
A limited partnership is a partner-

ship in which one or more partners, 
but not all of them, has no liability for 
the partnership’s obligations. Unlike a 
general partnership, which may be 
created without any formal agree-
ment or filing, a limited partnership 
may be formed only by filing a certifi-
cate of limited partnership with the 
SCC.38 A limited partnership’s exis-
tence normally commences on the 
filing of its limited partnership certifi-
cate; however, the certificate may 
provide for the limited partnership’s 
existence at a later date.39 A limited 
partnership may carry on any busi-
ness that may be carried on by a 
general partnership.40 

 
Like a general partnership, a lim-

ited partnership may dissolve volun-
tarily. Unlike a general partnership, a 
limited partnership must dissolve in-
voluntarily if the SCC cancels the lim-
ited partnership’s certificate for failure 
to pay a required annual registration 
fee. 41 Upon dissolution, a limited 
partnership must be wound up.42 A 
limited partnership’s authority to 
transact business after dissolution is 
the same as a general partnership’s. 
When a limited partnership has 
wound up its business after a dissolu-
tion, it is required to obtain a certifi-
cate of cancellation from the SCC.43 

 
Title insurers usually confirm a lim-

ited partnership’s existence by 
obtaining a “certificate of fact” from 
the SCC. The certificate of fact 
should state that a certificate of lim-
ited partnership has been filed with 
the SCC and that the certificate has 
not been canceled.44 If the certifi-
cate of fact indicates that the limited 
partnership’s certificate has been 
canceled, then serious questions arise 
regarding the limited partnership’s 
authority to sell or encumber real es-
tate. Thos situations should be re-
ferred to underwriting counsel.  

 
After a title insurer verifies a lim-

ited partnership’s existence the nest 
step in the due diligence process is to 
review the limited partnership certifi-
cate and the limited partnership 
agreement to determine whether the 
transaction has been authorized. For 
all practical purposes, general part-
ners in a limited partnership have the 
same power as general partners in a 
general partnership to manage a 
partnership’s business. 45 Therefore, in 
determining whether a general part-
ner is authorized to enter into a trans-
action on behalf of a limited partner-
ship, title insurers should make the 
same inquiries as when dealing with a 
general partnership. 

 
Although the Revised Limited 

Partnership Act does not specifically 
authorize a limited partnership to file 

a statement of partnership authority, 
statement of denial or statement of 
dissociation with the SCC, the statute 
provides that cases not covered by 
the Uniform Limited Partnership Act.46 
This implies that the provisions of the 
Uniform Partnership Act governing 
statements of partnership authority, 
statements of denial and statements 
of dissociation apply not only to gen-
eral partnerships but also to limited 
partnership authority; statements of 
denial and statements of dissociation 
apply not only to general partnerships 
but also to limited partnerships. This 
interpretation is not free from doubt 
because the Revised Uniform Limited 
Partnership Act provides that the filing 
of a certificate of limited partnership 
“Is notice that the partnership is a 
limited partnership and that a person 
designated as a general partner is a 
general partner, but shall not be 
deemed to be notice of any other 
fact.”47  However, title insurers dealing 
with limited partnerships will probably 
wish to check the SCC’s records re-
garding statements of partnership 
authority, statements of denial and 
statements of dissociation to the 
same extent as when dealing with 
general partnerships.  

 
As mentioned above, only a 

general partner may execute legal 
documents on behalf of a limited 
partnership. However, limited partner-
ship agreements sometimes require 
limited partners’ consent for sales of 
financing transactions or for the disso-
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lution and winding up of the limited 
partnership.48 Therefore, title insurers 
should review a limited partnership’s 
limited partnership agreement and its 
certificate of limited partnership to 
determine whether such consent is 
required. If so, the limited partners’ 
consent must be obtained prior to 
closing.  

When a foreign limited partner-
ship sells or mort gages property, a 
title insurer should verify the foreign 
limited partnership’s existence by ob-
taining a current certificate of fact 
from the limited partnership’s state of 
organization. Although foreign limited 
partnerships that transact certain 
kinds of business in Virginia are re-
quired to obtain a certificate of au-
thority from the SCC,49 c foreign lim-
ited partnership’s fai lure to qualify 
does not impair the effectiveness of 
the foreign limited partnership’s 
deeds or mortgages of Virginia prop-
erty.50 To verify the foreign limited 
partnership’s authority to own real 
estate and to determine whether a 
particular transaction has been au-
thorized, title insurers should follow the 
same procedures as with a Virginia 
limited partnership.  

 
Registered  
Limited Liability Partnerships 
 

A general partnership or a limited 
partnership may register with the SCC 
as a registered limited liability partner-
ship. 51 The registration must be ap-
proved by the partners unanimously 
or in the manner provided in the 
partnership agreement for adopting 
an amendment to the agreement. 52 

 
A partnership’s registration as a 

registered limited liability partnership 
does not create a new legal entity;53 
instead, the registration simply limits a 
general partner’s liability for future 
obligations of the partnership. Con-
versely, the voluntary or involuntary 
cancellation of a partnership’s regi s-
tration as a registered limited liability 
partnership does not terminate the 
partnership’s existence.54 To deter-
mine whether a registered limited 
liability partnership exists and whether 
it has authorized a transaction, title 
insurers should exercise the same due 
diligence as they do for general part-
nerships or limited partnerships.  

 
Title insurers also should review 

any general partnership’s statement 
of registration as a registered limited 
liability company. A general partner-
ship’s registration statement not only 
registers the partnership as a limited 
liability partnership. Bus also may 
serve as a statement of partnership 
authority, a statement of dissolution 
or a statement of dissociation.55 Be-
cause these stat ements may affect a 
partner’s authority to bind a partner-
ship (see discussion above regarding 
general partnerships), title insurers 
should review these statements to 
make sure that a general partner 
who signs transaction documents is 
not exceeding his authority. 

 
Finally, title insurers should review 

any voluntary cancellation statement 
filed with the SCC. A cancellation 
statement may contain a specific 
provision requiring the partnership’s 
dissolution;56 in that event, the part-
nership’s authority to sell or mortgage 
property would be limited to transac-
tions necessary to wind up the part-
nership’s business.  

 
Limited Liability Companies 

 
A limited liability company (LLC) is 

created by one or more persons sign-
ing and filing Articles of Organization 
with the SCC.57 An LLC’s existence 
normally commences when the SCC 
issues a Certificate of Organization for 
the LLC; however, the LLC’s Articles of 
Organization may provide for its exis-
tence to commence on a later 
date.58 An LLC’s owners are called 
“members,” not shareholders or part-
ners.59  

 
An LLC’s existence is perpetual 

unless: 1) the Articles or Organization 
provide otherwise; 2) the members 
unanimously consent to dissolve; 3) a 
court of competent jurisdiction de-
crees the dissolution of the LLC;60 or 4) 
the LLC’s Certificate of Organization is 
canceled automatically for failure to 
pay annual registration fees.61 Auto-
matic cancellation will occur if the 
LLC’s annual registration fee remains 
unpaid as of December 31 following 
a notice of impending cancellation 
issued by the SCC based on the LLC’s 
failure to pay its annual registration 

fee on or before October 1 of the 
year assessed.62  

 
Title insures may verify an LLC’s 

existence by obtaining a recent “cer-
tificate of fact” from the SCC. The 
certificate of tact constitutes the 
SCC’s official certification that a Vir-
ginia Limited Liability Company cer-
tificate has been filed in its office and 
that no certificate of cancellation has 
been filed. Because the Articles of 
Organization may provide for the 
LLC’s existence to commence after 
the Certificate of Organization has 
been issued, title insurers should re-
view the Articles of Organization to 
determine either that: 1) there is no 
provision for a deferred commence-
ment date, or 2) that such date has 
arrived prior to the date on which the 
LLC acquired or will acquire the 
property to be covered by a title in-
surance policy.  

 
If an LLC exists, it has the legal au-

thority to own and encumber real 
estate, unless its Articles of Organiza-
tion or any operating agreement 
provides otherwise. An operating 
agreement is an optional agreement 
by which the members of an LLC may 
provide for its governance. To protect 
against the risk of possible limitations 
on the LLC’s authority to own or 
mortgage real estate, the title insurers 
should review the LLC’s Certificate of 
Organization and any operating 
agreement.  

 
Upon verification of an LLC’s exis-

tence and its authority to own and 
mortgage real estate, title insurers 
should verify that the LLC has author-
ized the proposed sale or encum-
brance of its property.  An LLC has 
enormous flexibility to determine its 
own form of self-governance through 
its Articles of Organization or operat-
ing agreement.63 Therefore, in review-
ing these documents, title insurers 
should determine what internal ac-
tions the LLC needs to take in order to 
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buy, sell or mortgage property, and 
then require proof that the LLC has 
taken these actions. If neither the 
LLC’s Articles of Organization nor its 
operating agreement provides for the 
purchase, sale, or mortgaging of 
property, then the LLC may make 
decisions on these matters by a vote 
of a simple majority of the member-
ship interests, with members voting in 
proportion to their percentage of 
ownership in the LLC.64 

 
A common way to verify that an 

LLC has authored a real estate trans-
action is to obtain a resolution, signed 
by all of the LLC's members, approv-
ing the transaction. The resolution 
generally authorizes a “manage” or a 
particular member of the LLC to sign 
the transaction documents on its be-
half. As when dealing with corpora-
tions, title insurers may also wish to 
obtain an incumbency certificate 
identifying the persons authorized to 
sign the transaction documents and 
providing exemplars of their signa-
tures. 

 
Although a resolution signed by 

all of an LLC’s members provides the 
best protection against an unauthor-
ized transaction, obtaining a mem-
bership resolution may be impractical 
in some cases – for 
example, if the LLC 
has numerous mem-
ber, or if a manager 
has obtained the 
member’s agreement 
(in the Articles of Or-
ganization or in an 
operating agreement) 
that the manager 
may sell or finance 
real estate without the 
consent or approval 
of the members. In 
such cases, title insur-
ers may generally rely 
on actions taken in 
accordance with au-
thorizations provided 
in the LLC’s governance documents. 
However, in the absence of the 
unanimous consent of the members, 
title insurers should be alert for warn-
ing signs that a single member or 
manager lacks the necessary author-
ity to sign legal documents for the 
LLC. Those warning signs are the 
same as the warning signs discussed 

above in connection with partnership 
transactions.  

 
The person executing any instru-

ment affecting title on behalf of an 
LLC must be the person noted in the 
LLC resolution or, if no resolution is 
obtained, the person granted author-
ity under the LLC’s Articles of 
Organization or operating 
agreement.  

 
When a foreign LLC sells or mort-

gages property, title insurers should 
verify the LLC’s existence by obtain-
ing a current certificate of fact from 
the LLC’s state of organization. Al-
though foreign LLCs that transact cer-
tain kinds of business in Virginia are 
required to obtain a certificate of 
authority from the SCC,65 a foreign 
LLC’s failure to qualify does not impair 
the effectiveness of the foreign LLC’s 
deeds or mortgages of Virginia prop-
erty.66To verify the foreign LLC’s au-
thority to own real estate and to de-
termine whether a particular transac-
tion has been authorized, title insur-
ance professionals should follow the 
same procedures as with a Virginia 
LLC. 

 
Trusts 
 

A trust is not a 
separate legal entity, 
but rather an equita-
ble right , title, or inter-
est in property, dis-
tinct form its legal 
ownership.67 It is a 
legal relation be-
tween two or more 
persons by virtue of 
which one, a trustee, 
is bound to hold legal 
title of property for 
the use or benefit of 
beneficiaries, who 
have an equitable 
title or interest in the 
property. 68 

 
Generally, a person who deals 

with a trustee is on inquiry notice of 
the scope of the trustee’s authority.69 
Therefore, if a trustee were to exe-
cute a deed or deed of trust without 
proper authority, the transaction 
would ordinarily be voidable by a 
beneficiary.  

 
However, the Virginia Land Trust 

Statute provides a significant excep-
tion to the general rule: a person 
dealing with a trustee may rely con-
clusively on the powers recited in the 
deed by which the trustee acquired 
the land.70 The statute provides that: 
“no person dealing with such a trus-
tee shall be required to make further 
inquiry as to the right of such trustee 
to act, nor shall he be required to 
inquire as to the disposition of any 
proceeds.” 71 

 
In dealing with a trustee, title in-

surers should carefully review the 
deed by which the trustee holds  title. 
If that deed gives the trustee the 
power to deal with the property, the 
purchaser, lender or title insurance 
company may rely on that deed. No 
further inquiry is required concerning 
the trustee’s authority to act or the 
application of the proceeds of a trus-
tee’s sale or financing of trust prop-
erty. However, if the deed by which 
the trustee holds title does not give 
the trustee adequate power to deal 
with the property, title insurers should 
obtain a copy of the written trust 
instrument under which the trustee 
holds title an confirm that the trust 
instrument gives the trustee the 
power to deal with the property.72 In 
such cases, the instrument that the 
trustee signs to convey or encumber 
property should include recitals indi-
cating that the trustee was acting 
within his authority under a specified 
trust agreement, accompanied by a 
citation to the specific provision of 
the trust instrument under which the 
trustee is acting. If a deed under 
which the trustee holds title does not 
contain the language necessary to 
bring the new deed or deed of trust 
within the scope of the Land Trust 
Statute, some attorneys attach a 
copy of the trust agreement to the 
trustee’s deed or mortgage so that a 
title examiner may verify that the trust 
agreement authorized the trustee’s 
actions.  

 
Judicial approval of a transaction 

may be required if the terms of the 
trust instrument are silent or inconclu-
sive as to the trustee’s power to sell or 
mortgage property of the trust.73  

 

 

A trust is not a 
separate legal 

entity, but rather 
an equitable right, 
title or interest in 
property, distinct 

from its legal 
ownership. 
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If a trust agreement has a spe-
cific termination date, the trust gen-
erally does not terminate on that 
date unless the trustee has disposed 
of all of the trust’s assets.74 However, 
a trustee’s failure to wind up a trust by 
the specified termination date may 
be a warning sign to investigate 
whether the trustee has acted within 
his authority.  

 
As always, title insurers should be 

alert to warning signs of misconduct. 
Self-dealing by a trustee is strictly pro-
hibited,75 so title insurers should never 
insure a transaction by which a trus-
tee conveys property to himself or 
mortgages property for a purpose 
other than one of the purposes of the 
trust. 

 
Churches 
 

Unlike most states, Virginia prohib-
its churches or religious societies from 
incorporating.76 By statute, title to 
church property generally must be 
held by trustees appointed for that 
purpose by the circuit court of the 
city or county in which the church’s 
land is located.77 However, whenever 
the laws, rules, or ecclesiastic polity of 
any church, religious society, or de-
nomination so provide, a bishop or 
ecclesiastical officer of the church 
may hold title to the church’s prop-
erty.78 

 
The Virginia Code limits the 

amount of property that a church 
may own. The trustees for a church 
may not own, at any one time, more 
than fifteen acres of land in a city or 
town, nor more than 250 acres out-
side of a city or town and within the 
same county, unless authorized by an 
ordinance of such city or town coun-
cil.79 Although most churches are 
unlikely to own property in excess of 
these limits, a violation of the limits 
could cause a failure of title.  

 
To sell or encumber any of the 

church’s property, the church’s trus-
tees must file a petition with the cir-
cuit court of the county or the city 
wherein the land, or the greater part 
thereof, lies an obtain an order form 
the court authorizing the sale or en-
cumbrance.80 To obtain court ap-

proval of a proposed sale or encum-
brance of a church’s property, the 
trustees must prove that the sale or 
encumbrance “is the wish of the 
congregation, or church, or religious 
denomination or society, or branch or 
division thereof, or the constituted 
authorities thereof having jurisdiction 
in the premises, or of the governing 
body of any church diocese.”81  A 
court order approving an encum-
brance of a church’s property may 
authorize the church’s treasurer or 
other fiscal officer to sign a mortgage 
loan instrument without personal li-
ability.82 

 
The evidence required to ac-

company the petition to the circuit 
court depends on the church’s con-
stitution or by laws.  In independent 
congregational churches, the con-
gregation must adopt a resolution 
authorizing the sale or encumbrance 
of the church’s land. However, in the 
case of a super congregational 
church or a hierarchical church, a 
particular church’s property is held in 
trust for the larger denomination, and 
the duly constituted authorities of the 
general church must approve the 
sale or encumbrance of the particu-
lar church’s land. The various kinds of 
church organizations are discussed in 
detail in Norfolk Presbytery v. Bollin-
ger, which held that a general 
church’s claim to property used by a 
particular church should be decided 

on the basis of the church’s organiza-
tional structure and governance 
documents, without any inquiry into 
matters of religious doctrine.83 

 
To verify a church’s authority to 

sell or encumber property, a title in-
surer must: 1) review the court order 
appointing the trustees or other offi-

cial to hold title to the church’s prop-
erty; 2) review the church’s govern-
ance documents to determine what 
approvals are required for the sale or 
encumbrance; 3) review the congre-
gational resolution or other approval 
to make sure that it authorizes the 
transaction in question and that it 
confirms to the requirements of the 
church’s governance document; 4) 
review any approval granted by the 
general church or denomination, if 
the church’s governance document 
require such approval; and 5) review 
the circuit court order authorizing the 
sale or encumbrance. 

Conclusion 
 

Transactions involving purchases 
or mortgagors that are legal entities 
involve off record risks not found in 
transactions where the only parties 
are individuals. Verifying an entity’s 
existence, and the authority of the 
people acting on its behalf, requires 
due diligence in the form of obtaining 
applicable records from the SCC, the 
entity’s governance documents and 
other appropriate materials, such as 
copies of corporate, partnership and 
limited liability company resolutions. 
By understanding the different kinds 
of legal entities and performing the 
due diligence required in each case, 
title insurance professionals can serve 
their customers and protect their un-
derwriters by reducing the risks inher-
ent in dealing with entities.  
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