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N, Leslie Saundexs, Jr., Bsquire
SAUNDERS, CARY & PATTERSON
9100 Arboretum Parkway, Suite 300
Richmond, Virginia 23236-3400

W. Alexander Burnett, Esquire
WILLIAMS MULLEN

P.0O. Box 1320

Richmond, VA 23218-1320

Dear Counsel:

The parties went before this Court on July 28, 2010, for a hearing to determine the
validity of the Defendant’s Declaration recorded in May 2009. This is & matter of first
mpmssmnfortheCommonwuhhmd,asmh,ﬂnsCommkthemm«under
advisement to review the parties’ arguments, as wéll as the applicable law.

Rmncﬁmontheﬁreeuscoflmd, alnhougbwidelymd,atexmﬁvoredmthe
law and mmst be strictly constsued. Lowelace v. Orange County Bd, of Zoning Appeals,
276 Va. 155 (2008) quoting Friedberg v. Riverpoint Bldg. Comm., 218 Va, 659, 665.
Q977). mmumtommmwmwmmmofmm
that they are applicable to the acts of which he compleins. Jd.

PAGEL

@9-21-2018 13:11 1D NEWS G047 156055



B3-23-2010 15:53 TD NEWS 8947758059 _

Fmtber mﬁsofequnywdlmfofcemm:.vmecovmm only where the
intention of the parties is clear in cresting them, and the restrictions are reasonable. They
mnotﬂwnredmrwmthcybemdedormmdedbymphuﬁm&emv Spivey,
132 Va 115, 119 (1922)..

mmammmmzawmmmwkm;msmﬁonw
cases in Iltinois and Colorado. In Zifo v. Gerken, the Plaintiff took a deed containing
mmmwMQf:mWMWMMMnQMm
amend. /d, 225 Tl App. 3d, 79, 30 (1992). That association also reserved powers it
deemedmbenmmtu&‘wmtethadeﬁimofrtsmembmhxp I

In Evergreen Highlands Association v. West, mmmﬁhadnmgfa
voluntary association and the association’s purpose. In a chain of titie search, a
prospective homebuyer could see that the voluntary associstion was to maintain the
mmmmmdﬂdﬁmmhmmmmmmmmm
and determining annual fees. Id, 73 P.3d 1, 5-6 (Colo. 2003). Intbatcase,theassocman
provided notice to the plaintiff as to its intextions.

In the present case, the plaintiff had no notice. Prior to and Jeading up. to the poimt
plaintifF took title, the plaintiff never agreed to buy into & homeowners association nor
was he made sware of common areas. Furthermore, he never. agreed to incur foes whethed
it be at the outset or after amendment ratified by majority vote of bis fellow Bexley -
landowners, To say that 8 taxpaying citizen could buy & home and then be forced to incur

financial obligations without prior notice is simply unjust.

mmthndmaammisﬁmhumkmedwhenmloohmmrmpmy
Owners’ Association Act. It defines a “commbn ares” as “property within a development
wh:chuowned,luwdmmmmdbythcdwimmhmmnedmnpemodbyg .
propexty owners' association for the use of its members and designated as common sreg
in the declaration.” Va Code § 55-509. Again, the Defendant in this case did not
Mmmmummmmmudummeplmﬂmw
dmdmmammedfmﬂghumbeﬁmwtmmmmvmhw,w
plaintiff cannot be held to pey for Iand he bas no rights to. Since he was not eititied tp the
uunndemoymmofﬂamopuﬂuowmdbytheb«hdmhhmtﬂwﬂly
obligated to incur fees. ,

. mmmwm@mmwwmmmwwmﬁmu
to give effect to the intention of the parties at the time they agreed to the covenants.
Boyles v. Hausmann, 246 Neb. 181, 186 (Neb. 1994) quoting Breeling v. Chiurchill, 228
Neb. 596, 423 N.W.2d 469 (1988), Mnchlih.SpMy Boyies stands for the propositioa of
mfomnsagreemmsﬂwtminﬁnewiththemofthepmmheumeofwmm
smmmmwmtmtomwﬁwpmmﬂmw
w,thisCmnwﬂimtﬂndforthaDMm
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mmmm»m.mmmummumm
contract formetion. Since no cleer intent existed, the Defendant lacked the power to
meammthWMwManobhmﬁrﬁmhmh
meuﬂubtﬁuforcammm

IheCourt,uponreuomdemxonontheiuueofummm,wdlvamthenﬂmg
andmllnwnﬂnoumuomunder§801-2‘711

It is 50 ordered.
Sincerely,
NS v/

.. Tudge Herbert C. Gill, I,
Chesterfield County Circuit Court
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