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DwCounsel: 

n. ~ went be1bre thil Court em July 28, 20101t for a heariDa to de&wmlno t1te 
VI1JcIltyoftheDcfend~1 DecliratioDrecorded in May 2009. ThisllC:maueroffirat 
impreaionfor the COIU1IlO!lWeI1tb and, '81 such, this Cowttook the matter under 
adviIemlDt to rtYi~ the'paries' argument.. a. wen u the applicable laW. 

Reatricdou Oft the fftwj usc of.lancl, althouab 'Widely PICd, arc not ti.vored. in the 
law and must be strictly colllUUld. L1wI1Dce v. Or. COIDfiy Btl qfZoning4ppeals. 
276 ya. ISS (2008)qUQtias'FTledber'l'..RJwrpoInfB,. CAmm.• 218 Va. 6S9. 66S· 
(1977). 11le party seckinsto'alorce the restrictive coveaaathu tho but4eD ofproviJla 
that they are app1icab~e to the acts ofwhiGh 118 oomplaiDs.. /d. ' 
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Purtbet, t'OUftl ofequity will enforce reatri.Wve co:vemmts Q~Y wh«e ~ 
intention of.'partieI i's cl~ la ~~ ami ~ restri~ona are ..-Dab1e. They 
are DOt favored·.·will they be aided or..-.dod 1>t iiiqllicatloa. $tewPIron". ~» 
132 Va. liS, 119(1922).. , 

In anattcmpt to eaay ita ·~the~ eaUsthia Court'. ~ODto 
cues in DliDois and·Colorado. In Zitti l'. ~thePlliotifttpokadeecI CDlteiniaa 
COWIlIIa IIIIiDB foit.II tile aiIteaCe of. voltmtlly usociation dlaiW·...._ to 
...s.l( 225 m. App. 3d, 79, ~ (1992). Tbat UIOQiatloe allO ~tservcd. PQ~ it 
deemed to be neccssaty' to ~ the desir8s of it. -.mbership.ld7 . . 

JJlE~ H{gb/Qn118 ~ v. w~..tlic~~.~}1Q1ice ~f.i 
voluDtary ISsociation uid the association's putpoIc. In a cllain oftitl••earch, a 
prospective homebuF could sec __ tl\e voluDtaty ulOCiati~ w.u to DiidDtain the 
COftUDOIlarea met facilities. adbrciD& the COYCIII1ds, ~yiDa ~. od d1e commoa area, 
and dctermiDinalftDUl1 fees. Jei, 73 P.3d 1~ U (Colo. 2003). In that cUe, the auociation 
provided DOtice to the plaintiffas to its·intentiOlll~ . 

In the p.rescat ~ _ pJaiatiffW DO 1IGIioe. Prior to IJId l__up. to ihe poiIIt 
plaiDdfFtooktitl~ the pJaiatiffDever aped to buy. i ~ alOdatiOJlDOl 
...he made...olaoJDlDC?tl ~ PurthcJ.1IIDIe, ho~·'" to iDoI:iI feel w~ 
it '- at the outIIt or aft&W1l8C8d_ radIed by mijorily"orbit fttIIo'." Baley . 
JIDCIowDIn, To ay that •.tDpI.ytoa ~ c:ooId buy • homead t1teb be forced to iacur 
fIaudaIohliptioas without prior.DOtiaeilliDlply11Djult. 

The DotOridaDt'I ...ment 11 tbrthcr weakened when ~~ to tile Properly 
Owners' Aseociation MA'. It ~es a "......~ " Mproperty within a devClopment 
which is owaed, Jeued. or recpred by the declaTatioit to be maintained Or Operated by .. ' 
property owners' ~ioD Ox':the \III orb...... ancl detipat8d II ~D.... 
iB thedeollratioa.., Va Code § 55-S09. Apia, tile ~ ill til'"diclllOt . 
__,...,_llCO'IJIDOIl'- ill _ ~ad.._ ...p~~a1ldthe 
4efendant never contracted for ".tobe 8tVeDftj.pIabltitt ~:V~ ~~. $p' 
p1liDtiftC*IaOtbe MId to pay tbr IaDJ1 he,":DO liaJ*·ta.•0».."tidtId.tdII. tbe 
\lie1IId""'"af'dle PfJ)I*'tieI 0WMd bytbe ~antJ bo--~1l1JobJipted to IDcur .... " " ~ '.' 

, TbiI·Coun adopts the approach that restricliw COV«IIDti are to be concuecIlO .. 
to live e.lfec;t w the ~Il of~ perti_ at ~ time they agreed to th~ coveDlDts. 
Boy. ~ H",,~246 Neb. ~8~. 186 (N~_. 1994) ~"'IiiII'".' Cliurchlll, 228· 
Neb. S96. 423 N:W.2d469,(1988). Much l1kI8ptWJy.Bo)11u·...:for,theproposltioo or 
enfoJeiq ....... that .., ill liD.with the_tofthcpartics It the time Ofcontraet. 
Siucethe·DeftD.daat'triahes to enforce terms to III....... tho pJaiatjffneYer·...c 
to, this CoW1 will _fIDel fOr the DefeDdaDt. . . . 
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thai &he DektdlJlt IIiII to*'", iI*Iit....die CWO padieI at.tho..of 
coatrICt tonnItio& "..DO a-d allted, I1ae DI6DdIIIt Jaobd tbt poww_ 
aItbrce..........-·tbi~'1IIdto ~.. abIiJaf.ioa tbrhimto,.b' ' .. I. 
~ IIIdotlIIrtr.!bream...... ". 

The Court, Upoll reCoDsiderat~onOD the tRUe oflUlotions, \\'ill vacate-the rulina 
and wiD aWIld no 1iacti0Dl"1UICl..§.8.01-271.1. .' 

It is 10 ordtrecl. 

~J, 

\ \..:::,. c-:. ~ I 
." Judae Her8ed C. 0iII) Jr. 

Chestde1d County'Circuit Court 


