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Getting it Done



Energy & LEED: Methodology

 Recent press/public commentary
 Dig deeper into case studies
 Transition toward implications
 Risk impacts
 Liability Exposure
 Potential unintended consequences



Details, Details



New York Times Firestorm

“But the building is hardly a model of 
energy efficiency … the building’s 
cooling system, a major gas guzzler, 
was on culprit”



Reality or NYT Slant?
 Federal Building Reality:
 No EA-1 Points requested
 Urban brownfield site, previously paved
 Reduction of impervious surface 58%
 72% waste recycled
 62% local materials
 Not 75 pts to qualify for Energy Star, but a 

respectable 58 pts
 Every other GSA study project was Energy 

Star



Illinois Regional Study



Illinois Findings 1, 2, 3



Illinois Findings 1, 2, 3



Illinois Findings 1, 2, 3



Why the Baseline Disconnect?
 Model assumptions on uses
 Examples:
 Glenview Park – taken over and opened for 

drop-in visits and open in winter
 Children’s Discovery Museum – wildly 

successful, higher occupancy, more rental 
events, more exhibits
 Imp. Note: unlike the Federal Bldg, these 

projects sought extensive EA-1 credits 



Lessons
 Modeling Has its Limits
 Garbage in, garbage out
 Design v. Baseline? Or Performance v. 

Performance without Energy Measures?
 Performance Measures Gaining Steam



USGBC Changes
 2.2 to 3.0
 Significant changes in credit emphasis
 Percentage weighting
 Reflects that USGBC members have seen 

the importance of energy and anticipated 
performance questions for some time



Total Credit Comparison



Percentage Weighting



On-going Reporting
 New “Minimum Program Requirement”:

“All certified projects must commit to sharing 
with USGBC and/or GBCI all available actual 
whole-project energy and water usage data 
for a period of at least 5 years … [T]his 
commitment must carry forward if the building 
or space changes ownership or lessee.”



The Big Stick
 NOTE: CERTIFICATION MAY BE 

REVOKED FROM ANY LEED 
PROJECT UPON GAINING 
KNOWLEDGE OF NON-COMPLIANCE 
WITH ANY APPLICABLE MPR. IF 
SUCH A CIRCUMSTANCE OCCURS, 
REGISTRATION AND/OR 
CERTIFICATION FEES WILL NOT BE 
REFUNDED.



MPR/Decertification Fallout
 Eruption across green legal community 

regarding potential for decertification
 Threat of revocations of certifications 

carries serious implications
 Timing: Post-occupancy
 Accrual of limitations periods
 Increased recoverable damages
 Impacts on tenancies
 Impacts on approvals, occupancy



LEED as Yardstick
 LEED becoming widespread yardstick
 GSA
 Reference in MD and VA
 Locality examples:
 City of Alexandria
 Fairfax County
 Arlington County

 Tie-ins to bonus density, site plan and SUP 
approvals



Risks and Claims
 Limited litigation thus far
 Shaw Development
 City of Albequerque

 Construction = risk = inevitability
 Anticipate not much different than other 

construction litigation
 Increased risk short term – new players, 

new standards, code v. voluntary 
interplay



Bonding Interplay
 Bonds and sureties may act as limiting 

factor on green building growth
 DC statute – requires bond product that 

does not exist
 Some rumblings that surety companies 

reluctant to bond projects with 
performance guaranties



Energy, LEED and the Future
 Shifting towards reporting tip hat 

towards future moves
 Aggressive de-certifications?
 Tweaking/improvement of modeling and 

standards?
 Influence of code bodies on energy, ICC 

and ASHRAE green standards
 Move to performance requirements
 Merging of LEED-NC and LEED-EB
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